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The budding entrepreneur after he has finished drafting business plan including a  budget showing capital needs must then decide what legal format he should use  to bring his plan to fruition The choices presented to him are numerous.
FORM OF ENTITY

The three basic choices are SOLE PROPRIETORSHIP, a PARTNERSHIP or a   CORPORATION.  These choices have many sub-component choices that also should be considered.
The Sole Proprietorship can sometimes take the form of a franchise.  The Partnership can sometime take the form of a Limited Partnership.  The  Corporation has many varieties of sub-species; these would include the Close Corporation, the Non-Profit Corporation, the Professional Corporation or a Sub-Chapter S Election under the Internal Revenue Code.  Other forms of business entity that are hybrids between Partnership and Corporation would also include the Limited Liability Company.  No one-business organization is most appropriate for every business plan.  One size does not fit all.  You must carefully examine the needs and features of your proposed business venture to find the entity most suited for it.
For a detailed discussion of how to pick the appropriate business structure I would recommend a New York Times Publication; Organizing a Company, 25 Keys to Choosing a Business Structure written by Dr. Sklar and myself.
CONSIDERATIONS

In choosing a structure there are a number of features that should be carefully analyzed.  These would include, but not be limited to:

1.
Personal Liability
2.
Tax Advantages – or Disadvantages

3.
Which form facilitates raising the capital or long-term debt needed to 
sustain the enterprise.

4.
Management Control/Access to Business Information.

5.
The cost of forming and maintaining a structure should also be 
considered.

6.
Which structure lends itself most to succession planning?
7.
People should also be concerned with use of entity that maximizes 
retirement and other fringe benefits.

7.
People should also be concerned as to whether the business plan 
involves significant business activities and locations in.

Usually these factors are the controlling elements in a choice of business entities.

Tax Advantages and Disadvantages
Partnership
A Partnership is useful in that it usually does not pay taxes as an entity and all profits and losses are passed on to the individual partners who include them in their personal returns.
This makes a Partnership ideal as a tax shelter.  If the assets of the Partnership include a depreciable asset such as Real Estate the depreciation is passed through to the individual partners who thus can shelter income from other sources.
The disadvantage from tax point of view of a Partnership is that taxes must be paid on a partner’s share of income whether or not that income is distributed to him in a given year.  This can be minimized by proper tax planning.  Family Limited Partnerships are useful in minimizing inheritance taxes by creative utilization of a discount for marketability.
Tax Advantages- Disadvantages

Corporation

Shareholders who do not participate in the management of a corporation can only be rewarded for the corporation’s success by the issuance of dividends.

Dividends are of course not a deductible expense for the Corporation.  Thus all dividends are taxed twice; one at the corporate level and one at the shareholder level.  This is frequently referred to as the specter of double taxation in corporations.
Subchapter S Corporation potentially eliminates this difficulty.  Unfortunately, only a limited number of shareholders are allowed and it must be a domestic stand alone corporation all of whose shareholders are US Citizens.  For this reason the public is moving to LLCs instead of Subchapter S Corporations as LLCs do not have the technical limitations of a Subchapter S Corporation.

FUNDING
Some individuals will choose a vehicle for their enterprise solely because of their desire to access the public markets for funding needs.  These funding needs could be fulfilled by selling equity (STOCK) or placing long-term debt (BONDS).  It is important to note the difference between short-term and long-term indebtedness.
It is important to note that selling securities, both stocks and bonds are securities, is a highly regulated activity, which involves a not insignificant cost.

Corporations who access the public markets are also subject to increasing government regulations and supervision, which makes these types of organizations unsuitable for some enterprises.

LIABILITY CONCERNS
If the entrepreneur wishes to utilize only a fraction of his total wealth in funding the business venture, he must be concerned whether a business failure will jeopardize other assets.  Some of the forms of business organizations that we have discussed give some protection of the non-business assets others significantly increase the risk to non-business assets.
Before discussing the matter further one should always remember that risk can usually be divided into two principle categories:
        1.  Casualty Risk

        2.  Contract Debts
Casualty Risk can frequently be protected by purchase of adequate insurance.

If the insurance is available and affordable this risk can be removed from prominent consideration and concern.  If the businessperson is prudent in agreeing to take on limited contractual debt that risk can also be minimized.
Secondly in many states a married individual can own real and or personal property by the entireties.  A businessperson incurring potential personal liability cannot have that liability collected from entireties property.
This provides some protection.  Entireties protection is not available in all 50 states and is of course of no avail if there is a divorce and/or death of a spouse some constitutional scholars argue against the constitutionality of entireties protection since it is available only to heterosexual couples.  To date these arguments have had little success in court but the future is always unknown.
LIABILITY OF SOLE PROPRIETORSHIPS

Other than entireties property as discussed above and insurance and self-restraint as discussed above sole proprietorships expose all of the accumulated wealth of the entrepreneur to risk.

PARTNERSHIPS LIABILITY

In any general or common law partnership each partner’s entire wealth is exposed to risk not only for their errors but the errors of their partners.

The concept of marshalling sometimes provides limited protection to partners.  The procedural details and implementations of marshalling is sometimes torturous and varies greatly from state to state.  The limited partners in a limited partnership have the tax advantages of a partnership and the liability protection of a corporation.
CORPORATION LIABILITY

The shareholder of a corporation is shielded from liability if the corporation plays by the rules.  If the corporation co-mingles corporate and personal funds, fails to maintain the proper formalities, lacks a rational business plan and is ridiculously under capitalized creditors can ignore or disregard the corporate entity and go directly against responsible individuals.  This is a rare occurrence but something that we should guard ourselves against.
Since one person can be the sole officer/director and shareholder of a corporation, it is only the shareholder that is usually shielded from liability.  The officer and/or director has the potential for personal liability.  Insurance is also available for some but not all of
